Q & A
COLOMBIA’S LEGAL FRAMEWORK FOR PEACE

1. What is the purpose of this constitutional amendment?

This amendment opens a constitutional space for the development of a comprehensive and coherent transitional justice strategy that will allow the country to achieve both the greatest possible satisfaction of the rights of victims and the transition to a stable and lasting peace.
In the case that a peace agreement with guerrilla groups is not reached, this amendment will have no application. Its development depends entirely on a set of laws that must be passed by Congress if and only if the government considers that there are appropriate circumstances for a final peace agreement. In this sense, more than a constitutional amendment, this is a provisional constitutional clause with no immediate application.  
2. What are the main elements of that comprehensive strategy?
· The prosecution of those most responsible for international crimes (through the application of selection and prioritization criteria); 
· The administrative reparation of all victims (the government has already allocated a U$ 30.5 billion budget to finance the implementation of the Victims Law throughout the following 10 years);
· The establishment of a Truth Commission and of other extrajudicial mechanisms to establish the truth; and
· The implementation of institutional reforms that can guarantee the non-repetition of violence (i.e. the suppression of DAS and the creation of the new intelligence agency and the Consolidation Policy)
3.  Why was it necessary to amend the Constitution?
The amendment was necessary to establish a legal framework that is stable and determines the minimum rules of the game before peace negotiations start. After the demobilization of paramilitary groups between 2003 and 2006, it was clear that without a solid legal framework peace agreements can be very unstable.  

For example, in 2008 when the Supreme Court ruled out the possibility of pardoning low level perpetrators of the paramilitary groups, the government was forced to break one of the points of the peace agreement, leaving approximately 15,000 demobilized men –that had been participating in the reintegration program– without any legal options to continue in the process. 
4. Why are prioritization and selection criteria relevant to the strategy?

Prioritization and selection are prosecutorial strategies frequently used –especially in common law jurisdictions– to rationalize the institutional resources that are invested in the investigation and prosecution of crimes. 
When applying selection criteria, prosecutors are bound by a set of rules that limit prosecutorial discretion as they determine which cases must be prosecuted, and when can they decide to waive prosecution.
In the case of this constitutional amendment, selection criteria will demand the concentration of prosecution efforts and resources on the cases of those most responsible for the commission of international crimes, therefore allowing prosecutors to unveil the systems and patterns of victimization.

Congress shall produce a law that will determine who will be considered to be most responsible, but typical examples include commanders and those who planned, leaded and committed the most heinous crimes. 

5. Shouldn’t all crimes be prosecuted?

Ideally yes, but our own experience in the application of the Peace and Justice Law has proved it is impossible to do so. 

Seven years after the enactment of the Peace and Justice Law, the Tribunals have produced only 9 decisions. 
If prosecutors continue to attempt to investigate every single crime, taking into account that victims have denounced the commission of 340,000 crimes, it would take them about 100 years just to press charges against the 4,600 paramilitary men that are participating in the Peace and Justice Procedures. If they were to press charges against the other 24,000 demobilized paramilitary men, it would take them more than 500 years. 

But it is not just a matter of the number of decisions. Since cases are investigated in an isolated way –crime by crime and culprit by culprit– these decisions do not unveil the patterns and contexts of victimization for the most serious crimes. The first peace and justice judicial decision, for example, was in a case of forgery.  

6. Have selection criteria been applied before in transitional justice strategies?

Yes. There is consensus among transitional justice scholars that in contexts of massive human rights violations it is not possible to investigate and prosecute all crimes, nor to punish every culprit involved.
 

In such cases, concentrating on those most responsible has been recommended both by the UN Security Council and the UN Office of the High Commissioner for Human Rights. The prosecutorial strategy of the OTP at the ICC has determined that it will focus on perpetrators at the highest echelons of responsibility. 
In the case of the International Criminal Tribunal for the former Yugoslavia –or ICTY– the Statute that created it in 1993 did not include selection criteria. The Tribunal was supposed to investigate the most serious breaches of IHL, but to what extent and on which level of participation was undetermined. It was only until 2000 that the UN Security Council through Resolution No. 1329 ordered the Tribunal to concentrate its investigation on civilian, military and paramilitary leaders, that the ICTY actually started officially “selecting” cases and therefore concentrating on the cases of those most responsible. In 2002 and 2004 the UN Security Council continued to encourage the Tribunal not to focus on intermediate and low level perpetrators. 

In Northern Ireland, the Good Friday Agreement that ended the period of violence that took place between 1968 and 1998 did not include any reference to mechanisms to address the legacy of massive human rights violations. In practice, however, a de facto selection occurred. The judicial investigations concentrated on the events that took place in 1972 during the Bloody Sunday massacre and the police estimates that only the 21% of all murders where actually investigated. 

In Cambodia, the 2001 Statute that established the Khmer Rouge Tribunal stated in articles 1 and 2 that it only had jurisdiction over the cases of the senior leaders of the Democratic Kampuchea, and over those who were most responsible for serious crimes.

7. Will war crimes and crimes against humanity be investigated and prosecuted?

Yes. The amendment guarantees that prosecutors concentrate on investigating those most responsible for war crimes and crimes against humanity, ensuring the fully clarification of the patterns and systems for the commission of these crimes. Extra-judicial mechanisms will contribute with relevant information to elucidate the circumstances and context surrounding the commission of these grave crimes.
8. What happens with those who are not considered “most responsible of international crimes”?

Congress will determine by law which procedures shall apply to them. However, even in the cases in which Congress authorizes prosecutors to waive criminal prosecution, the amendment provides that such decision must be subjected to the fulfillment of conditions such as relinquishing weapons, acknowledging responsibility, contributing to the clarification of truth and the comprehensive reparation of victims, liberating those that are kidnapped, and releasing illegally recruited minors.  
9. Is the waiver to prosecute an amnesty?

No. General amnesties for serious human rights violations have been banned by international law because they contribute to impunity as they obstruct the investigation of crimes, victims’ rights are denied, the truth is not clarified, and future violence is not prevented.

By contrast, the constitutional amendment ensures exactly the opposite. Through a comprehensive strategy –including the prosecution of those most responsible for international crimes–the Colombian authorities will uncover the criminal structures that orchestrated the serious human rights violations and therefore satisfy victims’ rights, clarify the truth, and prevent future violence. 

10. How does case selection contribute to the satisfaction of victims’ rights? 


All victims can participate in the criminal proceedings against those most responsible, therefore getting to understand why crimes were perpetrated, as opposed to just how they were perpetrated.

All victims can participate extra-judicial mechanisms such as the Truth Commission, which will help unveil the systems and patterns of victimization and enrich judicial truth. 

All victims will be redressed by the State, regardless of whether liability has been proven in a judicial procedure. 

11. Why are state agents included in the constitutional amendment?

The effectiveness of transitional justice mechanisms demands the participation, although differentiated, of all parties to the armed conflict: paramilitary groups, guerrilla groups and government officials. 
Otherwise, the satisfaction of the rights of victims would be partial. Without the participation of the state agents that committed crimes, the discovery of the truth faces many more obstacles. Consequently their absence would not allow the victims and our society as a whole to gain effective reparation.  

This does not mean that the prosecutions against government officials that committed crimes will cease or be suspended. In fact, the responsibility of the agents of the state when a crime is committed is undoubtedly higher than that of other armed groups considering the role the state has granted its agents and the trust our citizens put on their institutions.

12. Will transitional justice mechanisms apply to ordinary criminals?

No. The Government has reiterated that criminal gangs (i.e. BACRIM) are organized crime groups that are to be brought to justice by law enforcement authorities. In this sense, members of BACRIM cannot demobilize under a transitional justice framework.
As a result, between 2006 and 2012, 12.970 members of BACRIM have been captured and brought to justice, and 26 criminal structures have been dismantled. Some of the higher ranking members captured or killed by law enforcement agents within that period include aka cuchillo (former commander of the ERPAC); aka Los Mellizos (former commanders of Los Nevados); and aka Diego Rastrojo (former commander of Los Rastrojos).
13. Does the amendment authorize the political participation of former members of armed groups?

The constitutional amendment is not pre-determining who may participate in politics. In the future, Congress might determine what crimes may be considered as offenses related to a political crime and therefore open up this possibility. However, the amendment is clear in prohibiting the political participation of culprits that are found guilty of crimes against humanity or genocide. 
� Authors like Kai Ambos, Morten Bergsmo, Darryl Robinson, Dwight Newman, Christine Bell and Mark Freeman, among others, have concluded so.





