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REMEDIATION AGREEMENTS  
FOR CORPORATE CORRUPTION
A Canadian perspective on the role of prosecution 
in relation to corruption

Several countries have adopted laws or proposed 
legislation to allow for the settlement of an organisation’s 
criminal prosecution for corruption if the organisation 
meets certain conditions and agrees to an alternative 
settlement by which the company pays a penalty and is 
subject to other conditions. In Canada, these settlements 
are known as Remediation Agreements; elsewhere they are 
termed Deferred Prosecution Agreements. In this paper, 
Kathleen Roussel (the Director of the Public Prosecution 
Service of Canada), Todd Foglesong (Lecturer and Fellow-
in-Residence at the University of Toronto) and Tom 
Andreopoulos (General Counsel at the Public Prosecution 
Service of Canada) analyse the Canadian experience to 
outline five components of a strategy for managing 
challenges that animate debates about the value of such 
settlements.
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Tom Andreopoulos
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A “remediation agreement” in Canada is the name for a settlement of a criminal prosecution 
of an organisation for alleged bribery, fraud, and other forms of corruption and commercial 
crime in which the organisation and public prosecutor agree to fines, disgorgement, 
reparations, and organisational changes in the firm that are believed to repair the harm and 
remove the conditions that might cause similar offending in the future. The agreements are an 
alternative to prosecution, available only to corporations, and lead to a stay of proceedings of 
any charges. These agreements became possible after a government consultation in 2017 and 
the adoption of amendments to the Criminal Code in September 2018.

The first agreement was concluded on May 10, 2022, between a provincial prosecutor in 
Québec and the large engineering firm, SNC Lavalin, which three years earlier had been 
refused an opportunity to negotiate such an agreement by the Public Prosecution Service 
of Canada (PPSC), a federal government agency. The charges in Québec stemmed from 
the bribery of a Canadian public official responsible for the contract to repair a bridge in 
Montreal; the agreement involved a fine of 29 million dollars and the imposition of a third-
party monitor to report on compliance with conditions to discourage future offending. In the 
earlier federal case, SNC Lavalin was charged with fraud and with violating the Corruption of 
Foreign Public Officials Act of Canada for funneling 47 million dollars in bribes to the son of 
Muammar Gaddafi to secure the contract to build a dam in Libya; it pled guilty to the fraud 
charge and paid a financial penalty of 280 million dollars. A senior official in the company was 
tried and convicted of fraud and sentenced to prison.

The different resolutions in cases involving corruption by the same company raise a host 
of questions that have animated debates about the value of such agreements and their 
analogues in other countries. Do different standards apply to bribery in foreign and domestic 
settings? How do prosecutors gauge the “public interest” in such a resolution, and how 
do they manage pressures to resolve cases in this way?1 How do we know whether these 

1  Section 715.32 (1)(c) of the Criminal Code of Canada stipulates that the prosecutor “may enter into negotiations” for a 
remediation agreement if they “are of the opinion that negotiating an agreement is in the public interest and appropriate in the 
circumstances.” Section 715.32 (2) lists nine “factors” that the prosecutor “must consider” when making that determination. The 
text of these provisions appear in Appendix 1.
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agreements deter and/or diminish corporate wrongdoing any better or more effectively than 
traditional criminal prosecution responses?

A second remediation agreement was recently concluded, this time at the invitation of 
the Public Prosecution Service of Canada (the federal Crown) and with a different firm, 
but a wave of such agreements does not seem imminent in Canada. This is in part because 
there has been no surge of voluntary disclosures of criminal corporate conduct, which in 
Canadian law is an important consideration when appraising whether an agreement is in the 
public interest. It may also be the case that Canadian companies involved in corruption that 
have been subject to investigation, prosecution, and fines by the justice agencies of other 
countries might be disinclined to cooperate with the regulatory and criminal justice system at 
home.2 There might be other reasons as well, including the possibility that there’s little 
corporate corruption. Still, Canadian experience with remediation agreements so far might 
provide insights to foreign governments that are considering analogues of such resolutions 
or expanding their use, especially where there are unresolved doubts about how to structure 
prosecutorial discretion and gauge the value of such agreements.  

This paper outlines five components of a possible strategy for managing some of these 
concerns, starting with ideas about governance inside a prosecution service or regulatory 
body that considers requests to conclude such agreements. It concludes with speculation 
about the significance of Canadian experience where there are debates about the optimal 
relationship between criminal justice and the effort to curb, contain, and combat corruption. 
But it begins by describing some reasons for circumspection about these agreements, which 
might not be specific to Canada.  While this paper examines these issues against the Canadian 
judicial landscape, we would posit that any country providing an offramp to prosecution 
for corruption should also be asking questions about the criteria for determining the public 
interest, and the ability of prosecutors and the courts to truly assess the relative merits of a 
remediation agreement or a deferred prosecution agreement (DPA) rather than a traditional 
trial and punishment scheme.3

Reasons for Circumspection

Canadian law requires prosecutors to believe the sanction will be “dissuasive,” and yet 
the evidence for a belief in the deterrence of corruption through DPAs is not abundant. 
Prosecution practices in the United States might be a good place to look for such evidence 
since the federal government has concluded several hundred DPAs and prosecutors in the 
Department of Justice express confidence in their redemptive power. For example, already in 
2012, before a sharp increase in the incidence of DPAs, an American prosecutor lauded their 
“transformative effect on particular companies and, more generally, on corporate culture 
across the globe.”4 But apart from the shortage of prosecutions of firms for breaches of 
the conditions of DPAs, we have been unable to identify credible measures of their impact 

2     For example, the Canadian airplane and train manufacturer Bombardier is under investigation by the Serious Fraud Office of 
the UK and Department of Justice of the US for possible bribery, and in August 2020 the Bank of Nova Scotia signed a DPA 
with the US Department of Justice for fraud and price manipulation.

3     We use the terms “DPA” and “Remediation Agreement” interchangeably throughout this paper because the former is more 
commonly used outside of Canada.

4     See the remarks of then Assistant Attorney General Lanny Breuer made at the NYC Bar Association, September 13, 2012, 
available at https://www.justice.gov/opa/speech/assistant-attorney-general-lanny-breuer-speaks-new-york-city-bar-
association. Federal prosecutors we spoke with in June 2022 expressed similar confidence in these instruments. However,the 
US Department of Justice has not published an assessment of the cumulative impact of these agreements on corporate 
culture. 

https://www.reuters.com/business/aerospace-defense/bombardier-says-us-joins-probe-into-decade-old-indonesia-jet-deals-2021-05-06/
https://www.justice.gov/opa/pr/bank-nova-scotia-agrees-pay-604-million-connection-commodities-price-manipulation-scheme
https://www.justice.gov/opa/pr/bank-nova-scotia-agrees-pay-604-million-connection-commodities-price-manipulation-scheme
https://www.justice.gov/opa/speech/assistant-attorney-general-lanny-breuer-speaks-new-york-city-bar-association
https://www.justice.gov/opa/speech/assistant-attorney-general-lanny-breuer-speaks-new-york-city-bar-association
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on organisational practices.5 Moreover, the fact that the subsidiaries of large multinational 
companies such as Glaxo Smith Kline have been convicted of corruption in many countries 
over several years indicates that it might be difficult to deter corruption through any means 
of criminal justice. Where, then, should prosecutors turn for a proffer of the impact of 
remediation agreements on organisational behaviour, and should such evidence come from 
the firm or from a critical observer?

There also is no established standard in criminal law for gauging the “integrity” of a company, 
which might or might not correspond to compliance with the conditions set out in DPAs. In 
addition, the ability to appraise compliance and/or integrity may require forensic accounting 
skills and a regulatory mindset or an economic sensibility that may be at odds with the current 
nature of making legal determinations in criminal justice. To train prosecutors to make such 
determinations and to involve them in the ongoing monitoring and evaluation of firms could 
change their role and way of thinking about justice, perhaps placing them in closer intellectual 
company with insurance adjusters and policy-makers. And yet the integrity of the criminal 
justice system relies heavily on the independence of prosecutors from other actors most 
concerned with general policy, law-making and policing. 

Another reason to be cautious about remediation agreements comes from their convenience. 
The appeal of a speedy resolution could shortcut criminal investigations, lower evidentiary 
thresholds, and breed complacency by bringing prosecutors and police into overly congenial 
relations with one another as well as with the legal team of the implicated firm. In some 
systems, the churn of prosecution could also create inertia against the re-instatement of 
charges upon a breach of the conditions of such agreements; prosecutors want and need to 
move on to the next case, and the awareness of a business imperative to close cases swiftly 
might skew negotiations of a settlement. 

These practical considerations are amplified in Canada by the stark trial time limits imposed 
by the 2016 Supreme Court decision in R v Jordan, which requires a presumptive dismissal 
of any case not concluded within 18 or 30 months of the initial charge depending on the 
court to which it is presented. Prosecutions of fraud and corruption can take years, and the 
opportunity cost of using court time for this purpose weighs heavily on the clerks and judges 
that manage the calendar of the judiciary.6 The managerial mandate of the court thus may 
conflict with the duty of public prosecution, which must find balance in the public interest to 
ensure justice is administered in an impartial and transparent manner. 

There are other temptations, too, including the prospect of using funds from financial 
penalties for constructive social purposes, which has led some observers to believe that 
monetary forms of accountability for corporate corruption might be better than using scarce 
judicial resources for pursuing individualised responsibility. Because the sums of recovered 
funds can seem impressive, an impression we describe in greater detail later in this paper, 
and because considerations of efficiency can be conflated with the goals of effectiveness, 
these temptations may be difficult to ignore, especially in justice systems with insufficient or 
unpredictable funding.

5     In March 2023, the telecommunications company Ericsson pled guilty ¬ it was found in breach of a 2019 DPA with the US 
Department of Justice; it paid an additional fine of over 200 million dollars as part of the new agreement. See the certificate 
of corporate resolution in US v Telefonaktiebolaget LM Ericsson, available here.

6     The judge that approved the plea agreement with SNC Lavalin in 2019 said that without non-trial resolutions, the justice 
system “would collapse under its own weight.” See Nicolas Van Praet, “SNC-Lavalin gets a deferred prosecution agreement – 
a first in Canada,” Globe and Mail, May 11, 2022.

https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/16057/index.do
https://www.theglobeandmail.com/business/article-snc-lavalin-has-won-a-deferred-prosecution-agreement-a-first-in-canada/
https://www.theglobeandmail.com/business/article-snc-lavalin-has-won-a-deferred-prosecution-agreement-a-first-in-canada/
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The rules governing remediation agreements in Canada’s Criminal Code may be sufficiently 
robust to resist these temptations, since both the prosecutor and the court have different 
gatekeeping functions with respect of the determination of the public interest in each 
case.7 For example, after appraising the probative properties of evidence collected by the 
police to determine whether there is a “reasonable prospect of conviction,”8 the role of 
the public prosecutor is to then determine whether it is in the “public interest” to proceed 
with a prosecution and if so, whether alternative measures are appropriate.9 Both these 
determinations require an inspired focus on law and its philosophical precepts, not an 
assessment of the costs and benefits of prosecution, nor a decisive view of the “corrigibility” 
of the firm, which prosecutors are neither equipped nor skilled to perform. If one of the 
potential shortcuts available with these agreements is something less than determining 
whether a reasonable prospect of conviction exists in each case, this is in our view a 
dangerous notion.Whatever else may be said about remediation agreements, they are a 
form of criminal punishment, contained in the Criminal Code, and ought not to be available 
unless a case can be proven. Moreover, relaxing the threshold posits the inevitable danger 
of capitulation to convenience and turning that prosecutorial independent function into 
something pro forma or even worse. Another potential pitfall is avoided in Canada, where 
the fine or other sums ordered to be paid by the company are returned to a central fund, 
inaccessible to the parties involved in the settlement, including the prosecution service.

But only time will tell if these gatekeepers are sufficiently motivated and equipped to guard 
against easy resolutions that mask some of the uglier aspects of corruption, including the 
consequences for victims who may reside in countries that many Canadians know little 
about. Moreover, if concerns about the integrity and efficacy of remediation agreements are 
universal, or even if we are merely right to be wary about the compatibility of remediation 
agreements with the ethos of public prosecution in Canada, then what is a viable strategy 
for managing these concerns? To answer these questions, we examine here the possible 
significance Canadian caution about remediation agreements carries for countries that more 
frequently use or are considering analogues of our agreements.10

7     In the Canadian justice system, the prosecutor’s assessment of the public interest is owed judicial deference, except in rare 
and exceptional circumstances, such that it is generally not open for the court to question a particular assessment of the 
public interest by a prosecutor.

8     In the province of British Colombia, the evidentiary threshold test is whether there is a “substantial likelihood of conviction,” 
and plenty of debate among scholars about whether this language lowers or raises the standard.

9     The question about the appropriateness of alternative measures might be asked as part of determining the public interest in 
prosecution or after that determination has been made.

10    The UK, France, and Switzerland introduced legislation since 2012 permitting the use of analogues of remediation 
agreements, although they have been used more sparingly than in the United States, where over 400 DPAs and non-
prosecution agreements to resolve criminal charges against corporations were concluded in the last decade. There is 
no national legislation for a DPA in Brazil, although the government has collected financial penalties from corporations 
offered DPAs by the UK Serious Fraud Office and the United States Department of Justice. Amendments to Malaysia’s 
anticorruption law authorise the use of similar settlements for companies charged with bribery and fraud, and the 
government of China reportedly uses a facsimile of DPAs. The government of South Africa appears poised to introduce a 
regime for DPAs in cases of procurement fraud. Australia declined to introduce DPAs after a public consultation in 2018, 
but the law reform commission strongly endorsed them in April 2020 and the previous government vigorously defended a 
proposed bill in February 2021.

https://globalanticorruptionblog.com/2022/01/03/chinese-npas-target-the-wrong-firms/
https://www.alrc.gov.au/wp-content/uploads/2020/05/ALRC-CCR-Final-Report-websml.pdf
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1. Internal Governance and the Guidance of Discretion

The process of determining the “public interest” in prosecution, non-prosecution, or 
an alternative resolution involves much individualised discretion. For example, among 
the nine factors in the Criminal Code prosecutors must consider when determining the 
appropriateness of a remediation agreement is “any other factor that the prosecutor 
considers relevant.” To avoid the perils of inconsistency or excessively individualised weighing 
of relevant factors, the PPSC has centralized the function, such that the Director of Public 
Prosecutions is the only final decision-maker in inviting firms to negotiate remediation 
agreements. While this may not be sustainable in the long-term if the agreements become 
more popular, at least it will allow the institution to develop a track record that is consistent in 
its application. However, as there are 11 prosecution services in Canada that may have access 
to the agreements, there is still room for discrepancy in application. Prosecutors in one 
province might interpret these factors differently than their colleagues in another province or 
in the federal prosecution service. In addition, although the grounds for concluding there is a 
reasonable prospect of conviction and public interest in remediation must later be validated 
by a judge, those judges are not bound by judicial comity beyond their provincial boundaries. 

Current PPSC guidance on this matter does not privilege non-trial resolutions and the 
default position remains prosecution. The text of the PPSC’s Deskbook and the Guidelines on 
Remediation Agreements speak in a circumspect manner about alternatives to prosecution 
and counsels an idiosyncratic approach to this determination: “in some cases,” the policy 
states, “there may be an appropriate alternative to prosecution,” and “counsel may conclude 
in certain cases that there are more effective ways to address the offending conduct.”11 This 
language differs in style and perhaps substance from guidance in an earlier era, which is still 
cited. For example, a government commissioned report in 1993 concluded that “the public 
interest in the due enforcement of the criminal law will in most cases, without more, require 
that the matter be brought before the courts for a decision on the merits.”12

Remediation agreements can certainly be seen as part of the trend to offering more 
restorative justice options and favoring less punitive means of correcting some kinds of 
criminal behaviour. PPSC policy on the resolution of administration of justice offenses such 
as failure to appear and breaching conditions of bail recommends non-carceral means 
of adjusting behavior and paying closer attention to “an offender’s circumstances” in the 
interpretation of criminal conduct. Non-prosecution is the default position, too, on simple 
possession of controlled substances. Perhaps, with experience, some offences related 
to corporate greed may also move in that direction. The public interest is not static and 
immutable and will evolve. The prosecutorial assessment does not occur in a vacuum and 
will take its bearings from the democratic society in which questions about justice and its 
governance and efficacy of its measures are determined.

Because there is not yet much experience with remediation agreements in Canada, additional 
guidance on the law at this stage would lack empirical foundation and might seem premature 

11     Section 3.2 of the Deskbook also states later that “counsel should proceed [with a prosecution] only if, considering all the 
circumstances, a prosecution would best serve the public interest.”  

12    See the conclusions of the Attorney General’s Advisory Committee on Charge Screening, Disclosure, and Resolution 
Discussions,” aka the Martin Report, 1993.

https://laws-lois.justice.gc.ca/eng/acts/c-46/section-715.32.html
https://www.ppsc-sppc.gc.ca/eng/pub/fpsd-sfpg/fps-sfp/tpd/p3/ch21.html
https://www.ppsc-sppc.gc.ca/eng/pub/fpsd-sfpg/fps-sfp/tpd/p3/ch21.html
https://www.ppsc-sppc.gc.ca/eng/pub/fpsd-sfpg/fps-sfp/tpd/p2/ch03.html
https://archive.org/details/mag_00049289
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or arbitrary. But because so much individual discretion is built into the process of evaluating 
the appropriateness of a remediation agreement, and because there is avid public attention 
to how these determinations are made, some people might recommend more specific and 
rigorous guidance on the process of exercising this judgment. 

One possibility is administrative-cum-organisational. Perhaps we should introduce even 
greater procedural and professional separation between the personnel involved in the 
various stages of evaluation and negotiation, so that prosecution is less “vertical” and 
more “horizontal.”13 Another option is to foster collegiate deliberation of the prudence of 
prosecution or non-prosecution, which appears to be the approach taken in the UK.14 How 
does that work in practice? A third is a post-hoc but not juridical review of the distribution 
of reasons for proposing DPAs, as the US government recently introduced for some cases. 
This review seems to defer to the discretion of individual prosecutors and consider merely 
whether the composition of reasons for DPAs is balanced across the universe of cases 
rather than appropriate or inapt in any single case.15 There might be other ideas in foreign 
jurisdictions about structuring prosecutorial decisions that would be apt in Canada and 
which clarify which aspects of discretion belong to individuals and which are properties of an 
organisation.

2. Job, Role, and Mindset

Some prosecutors have expressed concerns that participation in remediation agreements or 
their analogues, DPAs, changes the nature of their “job.” Some refuse this job not because it 

requires extra work, but because they believe their 
proper role is to send signals to other officials in 
government about the urgency of creating more 
reliable or lasting solutions to problems that are 
exemplified by corporate crime. According to 
Preet Bharara, the former US Attorney for the 
Southern District of New York, these signals are 
best sent by “putting people in prison,” not by 
devising artisanal programs to “fix corruption.”16

Whether and how prosecutors catalyse or galvanise 
the concerted actions of others in government 
is an interesting question, but here we wonder 
about the effect of participation in remediation 
agreements on the mindset of prosecutors more 

than their role. The question isn’t so much about the temperament or disposition involved in 
playing the role of remediator as it is about the kind of truth-claims prosecutors customarily 

13     The PPSC has designated a special prosecutor for the negotiation of such agreements, to whom regional counsel may 
propose such a resolution; if the recommendation is rejected by this person or by the DPP, the prosecution must go ahead.

14    The Serious Fraud Office of the UK established a “case evaluation board” to determine whether a criminal investigation 
should be initiated in cases of suspected corporate crime; we were unable to learn whether this Board also advises on the 
public interest in prosecution or settlement. 

15    Recent changes to the National Defense Authorization Act in the United States require the Department of Justice to submit 
to Congress an annual report of all DPAs and non-prosecution agreements with respect to a violation of the Bank Secrecy 
Act, including the justifications for the decision and a list of factors considered in making that decision.”  For an account 
of this new rule, see “Gibson Dunn 2020 Year-End Update on Corporate Non Prosecution Agreements and Deferred 
Prosecution Agreements,” January 2021.

16   See the portrait of Bharara in Jeffrey Toobin, “The Showman,” The New Yorker, May 2, 2016.

“ It’s not my job to put out a  
ten-point program to fix corruption. 
Prosecutors alone are not going to 
solve the problems. But we can give 
these issues a sense of urgency. A lot 
of people wake up to the possibility 
of better government when you start 
putting people in prison.” 

   Preet Bharara, former US Attorney, Southern 
District of New York 

https://www.gibsondunn.com/2020-year-end-update-on-corporate-non-prosecution-agreements-and-deferred-prosecution-agreements/
https://www.gibsondunn.com/2020-year-end-update-on-corporate-non-prosecution-agreements-and-deferred-prosecution-agreements/


11

THE CHANDLER SESSIONS PAPERS

make and the means of arriving at authoritative decisions about the law and the public 
interest in (non)prosecution.

Traditionally, prosecutors were accustomed to making binary decisions -- yes or no, true 
or false, right or wrong. The traditional mindset of the prosecutor took its bearings from a 
landscape of more finalised and discrete events. Once completed, the prosecutor moved 
on to the next case. While that is slowly changing as we wrestle a little more closely with 
systemic factors that bring people before the courts and how those should impact outcomes, 
prosecutors do not regularly question the style of reasoning that settles what is true or false 
in the domain of law. The justice system expects them to rely on and remain committed to the 
existing process for establishing such claims, which is supposed to be adversarial and founded 
only on facts collected by certified means in a compressed and circumscribed period of time. 
Facts are proved not agreed; truth is juridical and conclusive, not political and conditional. Law 
might be the result of a consensual negotiation, but not verdicts. 

At least, that’s the story we’ve been told about the nature of knowledge and justice for a 
long time, and while the distinctions drawn above might be fuzzier in practice than theory, 
prosecutors might have to think differently about their role in justice and government when 
they try to negotiate and reach an agreement to remediate a corporation. Some might 
start to think of themselves as problem solvers, whose task is to devise fixes for complex 
organisational problems rather than make authoritative decisions about the law. Changes to 
this regime might be welcome or already underway, but there also might be a good reason 
why specialised courts for sexual assault, domestic violence, substance use disorders, mental 
health, and other problems are typically set aside from the standard stream of justice, staffed 
by people with different skills and training, and regulated by different rules of evidence 
and procedure. Should that be the case with remediation agreements, or are they more 
compatible with the reigning model of truth and justice than it sometimes appears?

3. Volume Control

Following the introduction of legislation in 2018 permitting remediation agreements in 
Canada, large law firms, the police, and the Crown all anticipated a surge in demand. However, 
this wave of expectation quickly subsided after the rejection of a remediation agreement 
for SNC Lavalin in 2018. We do not know if the shortage of possible cases is a good thing. 
Perhaps there is little corporate criminality to report, or perhaps firms are simply not 
disclosing fraud, bribery, and other forms of corruption to any authorities. The reports of 
the auditor general and information from the RCMP’s sensitive investigations unit do not 
illuminate the size of the universe of potential remediation agreements. As a result, our ability 
to gauge whether a remediation agreement in one case is normal or arbitrary depends entirely 
on legal considerations.

Although we do not expect a surge of requests soon, we suspect there might be a need 
to regulate their volume based on data about the frequency of DPAs, the analogues of 
remediation agreements in the US, and the comparatively small number of similar resolutions 
in the UK and France. There have been 10 such agreements in the United Kingdom since 
2015, the first year in which the SFO concluded a DPA. France has used its version of the 
DPA with a bit more alacrity; since 2016, there have been 13 “Judicial Contracts in the Public 
Interest,” as these settlements are termed. The volume of DPAs in the US is on a higher order 
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of magnitude, with between 20 and 35 DPAs and Non-Prosecution Agreements17 (NPA) in 
each of the last five years. In 2021 alone, there were 22 DPAs. A declining portion of these 
settlements involve corruption, however, as the data in figure 1 below show. Whereas nearly 
half of the DPAs and NPAs in 2017 involved an allegation of bribery, fewer than 1 in 7 did last 
year; the majority involved alleged violations of legislation on securities, price fixing, market 
manipulation, and the like, not corruption per se.

We do not know whether the decline in the share of cases involving corruption was intended, 
and it may be too early to tell whether the reduction in the total number of DPAs and NPAs in 
the US last year is a harbinger of the future. It may simply be a matter of fewer bribery cases 
being dealt with rather than an indication that they are being dealt with in a different way. 
The US Attorney General seems to have expressed a preference for individual accountability 
over organisational liability, and this inclination might affect the disposition of cases involving 
corruption moving forward. Announcing the government’s most recent DPA with Glencore, 
Merrick Garland said: “We take holding individuals accountable a priority … because this is the 
way to deter corporate crime.” Whether that apparent philosophical stance reflects a return 
to the principles outlined in 2015 by then Attorney General Sally Yates is also not clear; nor 
can we be sure that prosecutors in the divisions within DOJ that are responsible for these 
cases share this view and will follow the soft guidance being expressed in these and other 
speeches.18

Still, it would be useful to know whether the US Department of Justice has become more 
skeptical of using DPAs to resolve charges of corporate corruption and if so, on what 
grounds they drew that conclusion. Several federal prosecutors we spoke with believe they 
are chipping away at the block of corruption through DPAs. They also believe they are more 

17     NPAs are similar to DPAs but are not filed with and do not involve formal charges before the court as do DPAs.
18     The earlier guidance, widely known as the Yates Memo, emphasised accountability for individual corporate officers 

and appeared to respond to criticism that organisational fines had replaced punishment of individuals. See “Individual 
Accountability for Corporate Wrongdoing,” available at: https://www.justice.gov/archives/dag/file/769036/download
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accountable for their decisions since they must explain their reasons, which in Canada are not 
reviewable. Nevertheless, ten years after an assistant attorney general declared that DPAs 
would “transform corporate culture across the globe,” and after more than 400 DPAs and 
NPAS in cases of corporate crime, the government has yet to publish an empirical assessment 
of their cumulative impact on corruption in business, either for commerce in the United 
States or the rest of the world.

Taking cues from US practice is not a Canadian habit, but the reasons for changes in policy 
and mood in Washington could affect how we approach and prioritise the prosecution of 
corporate crime. Even a simple analysis of trends in other jurisdictions and its discussion 
among prosecutors in Canada might be an additional source of insight and guidance about 
the appropriateness or not of negotiating remediation agreements here. The same is true 
for practitioner participation in academic debates about whether corporate criminal liability 
should be “ended or mended.” These kinds of exchanges could be seen as soft managerial 
tools and perhaps in that regard superior to introducing new rules and administrative 
conventions, although they require an investment in a network for peer professional 
development.

4. Minding the Money

The calculation of financial penalties in Canadian sentencing law is less rigid and routinised 
than in the US and UK, although the prosecutors lean on the formulae, structure, and 
principles of sentencing guidelines in these two jurisdictions. The concern here is not whether 
these ideas import alien values; the question is whether the preoccupation with sums in the 
sanctions for corruption might be a distraction and whether disgorgement and fines are a 
reliable proffer of impact. Do we need to develop an approach to appraising the value of 
financial penalties that is less economical, less legalistic, and more aligned with their ability to 
reduce corruption and/or restore the integrity of corporations? Or would such an appraisal 
further place prosecutors in the role of regulator and reformer rather than advocate of the 
public interest?

Virtually all DPAs signed by the governments of the US and UK in the past five years 
emphasise the size of the financial penalties involved. The way they are described sometimes 
generates the impression that the fines are believed to carry a powerful and dissuasive 
punitive punch on their own. They are at times cast in their approximate measure to fines that 
would have been meted out had a trial occurred, and calibrated in terms that focus attention 
on the authority of the institution levying the fine rather than the behaviour of organisations 
ordered to pay them. For example, announcing a nearly billion pound penalty as part of 
the DPA for Airbus in 2020, the presiding judge in the UK portrayed the sum against the 
landscape of all fines collected by courts, not the impact it was expected to have on the firm:

To put this figure into context, this financial sanction is greater than the total of all the 
previous sums paid pursuant to previous DPAs and more than double the total of fines 
paid in respect of all criminal conduct in England and Wales in 2018.

Journalists who report these cases and law firms with white collar defence services in the 
US are impressed by the sums being paid out, and they focus more attention on the size of 
the figures than their impact on firms.19 Press releases in the UK and US occasionally include 

19     See, for example, the charts in the 2021 Year End Update on Corporate Non-Prosecution Agreements and Deferred 
Prosecution Agreements,” Gibson Dunn, February 3, 2022.

https://www.gibsondunn.com/2021-year-end-update-on-corporate-non-prosecution-agreements-and-deferred-prosecution-agreements/
https://www.gibsondunn.com/2021-year-end-update-on-corporate-non-prosecution-agreements-and-deferred-prosecution-agreements/
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info-graphics that depict the size of the fines in font and figures larger than amounts for the 
restitution to victims or the substance of reforms in the companies. They include portrayals of 
the sums that imply the forfeiture alone may frighten firms into obedience: 

“Today’s deferred prosecution agreement, in which JP Morgan Chase and Co agreed to 
pay nearly one billion dollars in penalties and victim compensation, is a stark reminder to 
others that allegations of this nature will be aggressively investigated and pursued.”

Should we pay more attention or less attention to the financial penalties in remediation 
agreements and DPAs? How do we know if the financial penalties are too large or too small? 
How does the value of cooperation that remediation agreements invite get measured? Few 
scholars believe penalties are too large and counter-productive, causing strain that leads 
corporations to engage in further criminality or the insolvency of an otherwise viable and 
valuable firm.20 Most scholars say firms absorb these costs quickly and push them on to 
consumers. Some argue that fines ignore the “premium” that firms are willing to pay for the 
benefits of a DPA, especially for the ability to continue participating in market transactions.21 
Others advocate the introduction of equity fines, which might be a way to eternalise a 
reminder of the misconduct and share in the benefits of a corporation’s rehabilitation and 
recovery. 

Unfortunately, we have yet to find research by scholars of business and economics that 
appraise the impact of either large or small fines on corruption, the amount of criminal 
misconduct, and corporate culture. So far, researchers in these fields have analysed their 
impact largely in terms of the repercussions for firms’ product line and market value, not their 
impact on organisational behavior and corporate culture.22 But if the appraisal of the financial 
viability of firms matters to the justice system less than the legality of their business practices, 
then what measures of integrity or risky behaviour might be used in the review of conduct of 
firms operating under a remediation agreement? What notion of success underwrites these 
agreements, and how will we know whether it is achieved?

5. Monitoring and Evaluation?

Canadian prosecutors are not equipped to monitor the conditions of compliance set out in 
remediation agreements, which can be voluminous and require additional resources, skills, and 
personnel. An appreciation of the burden that might fall on prosecutors from the obligation 
to monitor such compliance is one of the factors that influenced a recent decision in the 
US to “rescind” previous guidance that may have discouraged prosecutors from appointing 
independent monitors.23 We do not know if outsourcing that function is wise or fraught with 
the risk of regulatory capture recognised in previous research on the role of auditing firms 
in the perpetuation of corporate crime. But if prosecutors are not involved in this practice, 

20      Few discussions of the risk that a financial penalty might amount to a “corporate death penalty” inquire into the value of 
the products generated by the firms convicted of corporate crime and focus instead on its repercussions for the livelihoods 
of employees. See, for example, the discussion in Rafael Tonicelli, “Why Brazil Should Rethink the Corporate Death Penalty 
for Corrupt Acts, Global Anticorruption Blog, November 19, 2021.

21       See, for example, the views of the legal scholar Murat Mungan, “Optimal non-prosecution agreements and the reputational 
effects of convictions,” International Review of Law and Economics, 59 (2019).

22      For instance, a recent collaboration between scholars at MIT and the University of Toronto concluded that firms subject to 
DPAs in the US “experience significantly lower buy-and-hold returns.” See G. Franco and A. Wahid, “The Effect of Deferred 
Prosecution Agreements on Firm Performance,” 2019. 

23      See the speech of Deputy Attorney General Lisa Monaco at the American Bar Association’s 36th National Institute on White 
Collar Crime, October 28, 2021.

https://globalanticorruptionblog.com/2021/11/19/brazil-should-rethink-the-corporate-death-penalty-for-corrupt-acts/
https://globalanticorruptionblog.com/2021/11/19/brazil-should-rethink-the-corporate-death-penalty-for-corrupt-acts/
https://www.sciencedirect.com/science/article/abs/pii/S0144818818302175
https://www.sciencedirect.com/science/article/abs/pii/S0144818818302175
https://www.semanticscholar.org/paper/The-Effect-of-Deferred-Prosecution-Agreements-on-1-Franco-Freeman/717c8ec2cf6c36cc7f9da0b558022f9396b1dac0
https://www.semanticscholar.org/paper/The-Effect-of-Deferred-Prosecution-Agreements-on-1-Franco-Freeman/717c8ec2cf6c36cc7f9da0b558022f9396b1dac0
https://www.justice.gov/opa/speech/deputy-attorney-general-lisa-o-monaco-gives-keynote-address-abas-36th-national-institute
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and capture is an occupational hazard in this field, then how will we ascertain whether the 
objectives of remediation agreements are being achieved? Will affirmative assessments of 
compliance with the conditions be a sufficient answer? And what are we monitoring for if the 
premise is that only those firms that have already “reformed” by adopting a robust compliance 
program are eligible for a remediation agreement?

One of the first principles in the recently credentialed academic field of “monitoring and 
evaluation” is to clarify the purpose of monitoring and articulate discrete measures for each 
of the objectives of the evaluation. Researchers must specify the observable consequences 
that are expected to be precipitated by the intervention and how anyone will observe them. 
But the purposes of remediation agreements are some of the least precise and specific 
aspects of the criminal law. Of the six objectives identified in Canadian criminal law, only 
one (to denounce the wrongdoing) appears to be self-evidently achieved by a remediation 
agreement. The degree to which the other five are realised could be the source of 
considerable debate:

● To hold the organisation accountable … 
● To contribute to respect for the law …
● To encourage voluntary disclosure of the wrongdoing …
● To provide reparations for harm done to victims or to the community …
●  To reduce the negative consequences of the wrongdoing for persons – employees, 

customers, pensioners, and others – who did not engage in the wrongdoing.

Because prosecutors are not obliged to prove that these objectives will be achieved and 
monitors only appraise the degree of compliance with conditions that purport to advance 
these objectives, we might never know whether the purposes of criminal law are being 
realised or advanced. There is, in other words, an unexamined warrant here, an assumption 
that a fine plus conditions of compliance will precipitate: (a) “respect” for the law and (b) 
“voluntary disclosure” and (c) a reduction of the “negative consequences” of corporate crime 
for many people. But the conditions might be met without the objectives being achieved. 
Only if we appraise their consequences for behaviour could we measure against purpose.

There is another assumption in criminal law about the dissuasive effects of punishment that 
might merit further investigation: if the efficacy of criminal justice depends on stigma, or 
the activation of social conventions of disgrace and censure that are channeled through 
public discourse, then by what means does the opprobrium of criminal law work in these 
cases? There are few signs of remorse and contrition in the messaging to minority and 
majority shareholders in the corporate communications that follow DPAs; many emphasize 
the “credit” they have received because of cooperating with the criminal justice system. If 
the private messaging of firms can sanitise or countermand the denunciation of its conduct, 
and if media attention that follows such agreements is modest or momentary, then the crawl 
space for public discussion about why people should care about corruption could shrink 
further. So, might we need to develop new mediums by which to draw attention to the 
behaviour, or would such an initiative convert prosecutors into probation officers? 

There is another question hanging over the issue of monitoring, and that is whether it is the 
firm that should be the unit of analysis rather than the industry, sector, and commercial 
ecology in which it operates. If corruption is, as most of our metaphors suggest, something 
that is contagious and corrosive, then what is the logic of restricting an evaluation of the 
impact of criminal penalties to a single firm or a subsidiary? Should we not, rather, measure 
the deterrent effect of one company’s agreement on its competition?
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6. The Relevance of Canadian Experience 

We asked at the outset of this paper whether restraint in the use of remediation agreements 
in Canada has any significance for other countries. One possibility is that there is little or 
none, that Canadian caution is excessive at home and irrelevant in other settings. Perhaps 
remediation agreements should arouse no greater concern about the motivations of 
prosecutors and the integrity of justice than plea bargains, which make up over 90 percent of 
all dispositions. Another possibility, though, is that these concerns are well-founded but could 
be overcome by assurances of the value and benefits of remediation agreements that are 
purportedly realised in other jurisdictions; in which case fresh empirical research and other 
forms of reliable knowledge about foreign practices would be welcome, especially about their 
impact on corruption. 

A related possibility is that remediation agreements need supplements to work well in other 
jurisdictions, too, but these supplements are invisible, weak, or missing in our environment. For 
instance, perhaps the real reputational sting of the exposure of corruption within a publicly 
traded corporation is generated not by the law but by market forces, which make DPAs more 
dissuasive and influential than they otherwise appear. If the moral and financial economies 
of corporations abroad are more tightly woven together than in Canada, and expressions of 
remorse and contrition in other countries are indeed reliable harbingers of change, then we 
should know more about how that works. 

In sum, there appears to be a genuine shortage of credible evidence of the rehabilitative 
and dissuasive impact of these agreements, and it might be helpful to local prosecutors 
and the global enterprise of anti-corruption if that deficit is addressed. There also may be a 
shortage of tools and techniques for curbing and combatting corruption: additional efforts to 
produce accountability for corporations that engage in corrupt politics and commerce may 
be necessary, whether they come in the form of international law and tribunals or local and 
national innovations in prevention and enforcement.24 But do remediation agreements fill the 
void, or does Canadian caution about remediation agreements reflect a shared concern about 
the integrity of justice as it deals with corruption?

24     The Prime Minister of Canada instructed the Ministry of Foreign Affairs of Canada in December 2021 to consider support 
for the establishment of an international court for corruption. A survey conducted in the Spring of this year found that 70 
percent of Canadians “strongly support” the idea, with support highest in Quebec and lowest in the prairies.

https://pm.gc.ca/en/mandate-letters/2021/12/16/minister-foreign-affairs-mandate-letter
https://pm.gc.ca/en/mandate-letters/2021/12/16/minister-foreign-affairs-mandate-letter
https://angusreid.org/wp-content/uploads/2022/05/2022.05.05_Corruption.pdf
https://angusreid.org/wp-content/uploads/2022/05/2022.05.05_Corruption.pdf
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	There are other temptations, too, including the prospect of using funds from financial penalties for constructive social purposes, which has led some observers to believe that monetary forms of accountability for corporate corruption might be better than using scarce judicial resources for pursuing individualised responsibility. Because the sums of recovered funds can seem impressive, an impression we describe in greater detail later in this paper, and because considerations of efficiency can be conflated w
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	But only time will tell if these gatekeepers are sufficiently motivated and equipped to guard against easy resolutions that mask some of the uglier aspects of corruption, including the consequences for victims who may reside in countries that many Canadians know little about. Moreover, if concerns about the integrity and efficacy of remediation agreements are universal, or even if we are merely right to be wary about the compatibility of remediation agreements with the ethos of public prosecution in Canada,
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	Current PPSC guidance on this matter does not privilege non-trial resolutions and the default position remains prosecution. The text of the PPSC’s Deskbook and the  speak in a circumspect manner about alternatives to prosecution and counsels an idiosyncratic approach to this determination: “in some cases,” the policy states, “there may be an appropriate alternative to prosecution,” and “counsel may conclude in certain cases that there are more effective ways to address the offending conduct.”This language d
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	13     The PPSC has designated a special prosecutor for the negotiation of such agreements, to whom regional counsel may propose such a resolution; if the recommendation is rejected by this person or by the DPP, the prosecution must go ahead.
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	2. Job, Role, and Mindset
	2. Job, Role, and Mindset

	Some prosecutors have expressed concerns that participation in remediation agreements or 
	Some prosecutors have expressed concerns that participation in remediation agreements or 
	their analogues, DPAs, changes the nature of their “job.” Some refuse this job not because it 
	requires extra work, but because they believe their 
	proper role is to send signals to other officials in 
	government about the urgency of creating more 
	reliable or lasting solutions to problems that are 
	exemplified by corporate crime. According to 
	Preet Bharara, the former US Attorney for the 
	Southern District of New York, these signals are 
	best sent by “putting people in prison,” not by 
	devising artisanal programs to “fix corruption.”
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	16   See the portrait of Bharara in Jeffrey Toobin, “The Showman,” The New Yorker, May 2, 2016.
	16   See the portrait of Bharara in Jeffrey Toobin, “The Showman,” The New Yorker, May 2, 2016.


	Whether and how prosecutors catalyse or galvanise the concerted actions of others in government is an interesting question, but here we wonder about the effect of participation in remediation agreements on the mindset of prosecutors more than their role. The question isn’t so much about the temperament or disposition involved in playing the role of remediator as it is about the kind of truth-claims prosecutors customarily make and the means of arriving at authoritative decisions about the law and the public
	Traditionally, prosecutors were accustomed to making binary decisions -- yes or no, true or false, right or wrong. The traditional mindset of the prosecutor took its bearings from a landscape of more finalised and discrete events. Once completed, the prosecutor moved on to the next case. While that is slowly changing as we wrestle a little more closely with systemic factors that bring people before the courts and how those should impact outcomes, prosecutors do not regularly question the style of reasoning 
	At least, that’s the story we’ve been told about the nature of knowledge and justice for a long time, and while the distinctions drawn above might be fuzzier in practice than theory, prosecutors might have to think differently about their role in justice and government when they try to negotiate and reach an agreement to remediate a corporation. Some might start to think of themselves as problem solvers, whose task is to devise fixes for complex organisational problems rather than make authoritative decisio
	3. Volume Control
	3. Volume Control

	Following the introduction of legislation in 2018 permitting remediation agreements in Canada, large law firms, the police, and the Crown all anticipated a surge in demand. However, this wave of expectation quickly subsided after the rejection of a remediation agreement for SNC Lavalin in 2018. We do not know if the shortage of possible cases is a good thing. Perhaps there is little corporate criminality to report, or perhaps firms are simply not disclosing fraud, bribery, and other forms of corruption to a
	Although we do not expect a surge of requests soon, we suspect there might be a need to regulate their volume based on data about the frequency of DPAs, the analogues of remediation agreements in the US, and the comparatively small number of similar resolutions in the UK and France. There have been 10 such agreements in the United Kingdom since 2015, the first year in which the SFO concluded a DPA. France has used its version of the DPA with a bit more alacrity; since 2016, there have been 13 “Judicial Cont
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	17     NPAs are similar to DPAs but are not filed with and do not involve formal charges before the court as do DPAs.
	17     NPAs are similar to DPAs but are not filed with and do not involve formal charges before the court as do DPAs.


	We do not know whether the decline in the share of cases involving corruption was intended, and it may be too early to tell whether the reduction in the total number of DPAs and NPAs in the US last year is a harbinger of the future. It may simply be a matter of fewer bribery cases being dealt with rather than an indication that they are being dealt with in a different way. The US Attorney General seems to have expressed a preference for individual accountability over organisational liability, and this incli
	18
	18

	18     The earlier guidance, widely known as the Yates Memo, emphasised accountability for individual corporate officers and appeared to respond to criticism that organisational fines had replaced punishment of individuals. See “Individual Accountability for Corporate Wrongdoing,” available at: 
	18     The earlier guidance, widely known as the Yates Memo, emphasised accountability for individual corporate officers and appeared to respond to criticism that organisational fines had replaced punishment of individuals. See “Individual Accountability for Corporate Wrongdoing,” available at: 
	https://www.justice.gov/archives/dag/file/769036/download
	https://www.justice.gov/archives/dag/file/769036/download




	Still, it would be useful to know whether the US Department of Justice has become more skeptical of using DPAs to resolve charges of corporate corruption and if so, on what grounds they drew that conclusion. Several federal prosecutors we spoke with believe they are chipping away at the block of corruption through DPAs. They also believe they are more accountable for their decisions since they must explain their reasons, which in Canada are not reviewable. Nevertheless, ten years after an assistant attorney
	Taking cues from US practice is not a Canadian habit, but the reasons for changes in policy and mood in Washington could affect how we approach and prioritise the prosecution of corporate crime. Even a simple analysis of trends in other jurisdictions and its discussion among prosecutors in Canada might be an additional source of insight and guidance about the appropriateness or not of negotiating remediation agreements here. The same is true for practitioner participation in academic debates about whether c
	4. Minding the Money
	4. Minding the Money

	The calculation of financial penalties in Canadian sentencing law is less rigid and routinised than in the US and UK, although the prosecutors lean on the formulae, structure, and principles of sentencing guidelines in these two jurisdictions. The concern here is not whether these ideas import alien values; the question is whether the preoccupation with sums in the sanctions for corruption might be a distraction and whether disgorgement and fines are a reliable proffer of impact. Do we need to develop an ap
	Virtually all DPAs signed by the governments of the US and UK in the past five years emphasise the size of the financial penalties involved. The way they are described sometimes generates the impression that the fines are believed to carry a powerful and dissuasive punitive punch on their own. They are at times cast in their approximate measure to fines that would have been meted out had a trial occurred, and calibrated in terms that focus attention on the authority of the institution levying the fine rathe
	To put this figure into context, this financial sanction is greater than the total of all the previous sums paid pursuant to previous DPAs and more than double the total of fines paid in respect of all criminal conduct in England and Wales in 2018.
	Journalists who report these cases and law firms with white collar defence services in the US are impressed by the sums being paid out, and they focus more attention on the size of the figures than their impact on firms. Press releases in the UK and US occasionally include info-graphics that depict the size of the fines in font and figures larger than amounts for the restitution to victims or the substance of reforms in the companies. They include portrayals of the sums that imply the forfeiture alone may f
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	“Today’s deferred prosecution agreement, in which JP Morgan Chase and Co agreed to pay nearly one billion dollars in penalties and victim compensation, is a stark reminder to others that allegations of this nature will be aggressively investigated and pursued.”
	Should we pay more attention or less attention to the financial penalties in remediation agreements and DPAs? How do we know if the financial penalties are too large or too small? How does the value of cooperation that remediation agreements invite get measured? Few scholars believe penalties are too large and counter-productive, causing strain that leads corporations to engage in further criminality or the insolvency of an otherwise viable and valuable firm. Most scholars say firms absorb these costs quick
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	20      Few discussions of the risk that a financial penalty might amount to a “corporate death penalty” inquire into the value of the products generated by the firms convicted of corporate crime and focus instead on its repercussions for the livelihoods of employees. See, for example, the discussion in Rafael Tonicelli, “, Global Anticorruption Blog, November 19, 2021.
	20      Few discussions of the risk that a financial penalty might amount to a “corporate death penalty” inquire into the value of the products generated by the firms convicted of corporate crime and focus instead on its repercussions for the livelihoods of employees. See, for example, the discussion in Rafael Tonicelli, “, Global Anticorruption Blog, November 19, 2021.
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	Optimal non-prosecution agreements and the reputational 
	Optimal non-prosecution agreements and the reputational 
	effects of convictions




	Unfortunately, we have yet to find research by scholars of business and economics that appraise the impact of either large or small fines on corruption, the amount of criminal misconduct, and corporate culture. So far, researchers in these fields have analysed their impact largely in terms of the repercussions for firms’ product line and market value, not their impact on organisational behavior and corporate culture. But if the appraisal of the financial viability of firms matters to the justice system less
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	22      For instance, a recent collaboration between scholars at MIT and the University of Toronto concluded that firms subject to DPAs in the US “experience significantly lower buy-and-hold returns.” See G. Franco and A. Wahid, “,” 2019. 
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	Canadian prosecutors are not equipped to monitor the conditions of compliance set out in remediation agreements, which can be voluminous and require additional resources, skills, and personnel. An appreciation of the burden that might fall on prosecutors from the obligation to monitor such compliance is one of the factors that influenced a recent decision in the US to “rescind” previous guidance that may have discouraged prosecutors from appointing independent monitors. We do not know if outsourcing that fu
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	One of the first principles in the recently credentialed academic field of “monitoring and evaluation” is to clarify the purpose of monitoring and articulate discrete measures for each of the objectives of the evaluation. Researchers must specify the observable consequences that are expected to be precipitated by the intervention and how anyone will observe them. But the purposes of remediation agreements are some of the least precise and specific aspects of the criminal law. Of the six objectives identifie
	To hold the organisation accountable … 
	● 

	To contribute to respect for the law …
	● 

	To encourage voluntary disclosure of the wrongdoing …
	● 

	To provide reparations for harm done to victims or to the community …
	● 

	To reduce the negative consequences of the wrongdoing for persons – employees, customers, pensioners, and others – who did not engage in the wrongdoing.
	●  

	Because prosecutors are not obliged to prove that these objectives will be achieved and monitors only appraise the degree of compliance with conditions that purport to advance these objectives, we might never know whether the purposes of criminal law are being realised or advanced. There is, in other words, an unexamined warrant here, an assumption that a fine plus conditions of compliance will precipitate: (a) “respect” for the law and (b) “voluntary disclosure” and (c) a reduction of the “negative consequ
	There is another assumption in criminal law about the dissuasive effects of punishment that might merit further investigation: if the efficacy of criminal justice depends on stigma, or the activation of social conventions of disgrace and censure that are channeled through public discourse, then by what means does the opprobrium of criminal law work in these cases? There are few signs of remorse and contrition in the messaging to minority and majority shareholders in the corporate communications that follow 
	There is another question hanging over the issue of monitoring, and that is whether it is the firm that should be the unit of analysis rather than the industry, sector, and commercial ecology in which it operates. If corruption is, as most of our metaphors suggest, something that is contagious and corrosive, then what is the logic of restricting an evaluation of the impact of criminal penalties to a single firm or a subsidiary? Should we not, rather, measure the deterrent effect of one company’s agreement o
	6. The Relevance of Canadian Experience 
	6. The Relevance of Canadian Experience 

	We asked at the outset of this paper whether restraint in the use of remediation agreements in Canada has any significance for other countries. One possibility is that there is little or none, that Canadian caution is excessive at home and irrelevant in other settings. Perhaps remediation agreements should arouse no greater concern about the motivations of prosecutors and the integrity of justice than plea bargains, which make up over 90 percent of all dispositions. Another possibility, though, is that thes
	A related possibility is that remediation agreements need supplements to work well in other jurisdictions, too, but these supplements are invisible, weak, or missing in our environment. For instance, perhaps the real reputational sting of the exposure of corruption within a publicly traded corporation is generated not by the law but by market forces, which make DPAs more dissuasive and influential than they otherwise appear. If the moral and financial economies of corporations abroad are more tightly woven 
	In sum, there appears to be a genuine shortage of credible evidence of the rehabilitative and dissuasive impact of these agreements, and it might be helpful to local prosecutors and the global enterprise of anti-corruption if that deficit is addressed. There also may be a shortage of tools and techniques for curbing and combatting corruption: additional efforts to produce accountability for corporations that engage in corrupt politics and commerce may be necessary, whether they come in the form of internati
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	instructed the Ministry of Foreign Affairs of Canada in December 2021 to consider support 
	for the establishment of an international court for corruption

	70 
	70 
	percent of Canadians “strongly support” the idea




	APPENDIX 1
	APPENDIX 1

	 
	 
	Main Provisions on Remediation Agreements in the Criminal Code of Canada


	“ It’s not my job to put out a 
	“ It’s not my job to put out a 
	“ It’s not my job to put out a 
	 
	ten-point program to fix corruption. 
	Prosecutors alone are not going to 
	solve the problems. But we can give 
	these issues a sense of urgency. A lot 
	of people wake up to the possibility 
	of better government when you start 
	putting people in prison.” 

	   Preet Bharara, former US Attorney, Southern 
	   Preet Bharara, former US Attorney, Southern 
	District of New York 
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	Martha Chizuma is the Director General of the Anti-Corruption Bureau effective from 1 June 2021, the first-ever 
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	Government agenda, Martha is responsible for providing strategic leadership to operational and administrative 
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	Government from the London School of Economics and Political Science (2017) and a master’s degree in political 
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	head of the education department and research department, at the Constitutional Research Institute (2016–20). 
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